LOCAL CONFIDENTIALITY POLICIES

“If you say to people we’re not going to
give you a zone of protection when you're
sick and seeking treatment in a hospital, in
effect, we’re saying we’re going to put you
at peril and you’ll be deported or expelled if
you seek treatment.”

—Former New York City Mayor Rudolph Giuliani, defending the
city’s immigrant confidentiality policy?
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Fear of disclosing immigration status deters many
immigrant families from seeking health coverage or
care, and public services, including police protection,
benefits, and economic supports. These fears are un-
derstandably amplified during periods of increased
anti-immigrant sentiment. Last year, an undocument-
ed Houston mother of three was arrested in a doctor’s
office exam room.1 She was charged with a felony for
tampering with documents, prompted by her fake Social
Security card, but it’s unclear how the clinic staff dis-
covered her license was a fake and got law enforcement
involved with the case. The arrest violates the federal
HIPAA law that protects patient privacy. In Illinois,
immigration officials arrested an immigrant who was
participating in the state program that issues licenses
to qualified residents who enter the USillegally, despite
state officials’ assurance that applicants don’t need to
fear being targeted for deportation.2

A patchwork of federal laws governs when feder-
al and state agencies may collect information about
immigration status, and when or if they must share
it.4 Two such laws, specifically pertaining to state and

local governments’ ability to restrict the sharing of
immigration-related information, bear mention here.
In1996, the Federal government enacted the Welfare
Reform Act and the Illegal Immigration Reform and
Immigrant Responsibility Act, both of which contained
provisions relating to state and local government com-
munication with the then-Immigration and Natural-
ization Service (INS).5 Both were enacted to “prevent
any State or local law, ordinance, executive order, poli-
cy, constitutional provision, or decision of any Federal
or State court that prohibits or in any way restricts
any communication between State and local officials
and the INS.”6 However, consistent with federal law,
cities like New York have adopted executive orders that
protect the confidentiality of a broad range of private
information— for example, sexual orientation, victim
status, public benefits recipient, as well as information
regarding immigrants.?

Numerous jurisdictions around the country, in-
cluding New York, NY; San Francisco, CA; Seattle,
WA; Durham, NC; New Haven, CT; Takoma Park,
MD; and, most recently, Suffolk County, Long Island,
NY among others, have adopted policies to protect the
confidentiality of information, including information
provided by immigrant residents.8

In general, immigrant confidentiality policies do
one or both of the following: (1) most importantly, they
prohibit local government employees from inquiring,
collecting or recording information about immigration
status where such information is not necessaryin order
to determine an individual’s eligibility for a benefit or
service, and/or(2) they prohibit or limit local govern-
ment employees from sharing a broad range of infor-

POLICY BRIEF | LOCAL PROGRESS: THE NATIONAL MUNICIPAL POLICY NETWORK



mation with other agencies, except where required by law (for
e.g.to confirm an individual’s eligibility for benefits). A variety
of mechanisms have been used to implement such policies,
including city ordinances, resolutions, executive orders, and
administrative directives.

These policies are consistent with federal laws and guidance
issued by federal agencies to protect against potential civil rights
or privacy violations and to ensure that eligible individuals in
mixed status households can obtain critical services.’

GROUPS PROTECTED: As discussed above, it is wise for mu-
nicipalities considering immigrant confidentiality policies to
cover a broad range of sensitive information within the policy,
such as sexual orientation, receipt of public benefits, crime vic-
tim status, information contained on tax returns, and status as
avictim of domestic violence. Doing so can help build a broader
coalition in support of the confidentiality policy.

ADDITIONAL ELEMENTS OF THE POLICY: Municipalities
can also consider including agency staff training requirements
into their confidentiality policies, to ensure that city employees
understand how to implement the policy, its interactions with
other federal, state, and local laws, and the importance of the
policyin promoting trust and inclusion of immigrant communi-
ties,among others. One innovative approach would focus on the
city attorney’s office and requiring that city law departments, in
proceedings where the city is a party, oppose the efforts of other
parties to discover the immigration status of complainants or
witnesses, unless the issue is central to the dispute.10

The Center for Popular Democracy has been supporting
local campaigns on immigrant confidentiality, including an
ongoing effort in Aurora, CO and the recently enacted policy
in Suffolk County, Long Island, and can provide assistance
on policy development, bill or policy drafting, and campaign
strategy.
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