ENDING DRUG-RELATED EVICTIONS IN

PUBLIC HOUSING

“[Drug-related evictions] target the poor for a punishment
that rarely befalls more affluent per- sons with drug-involved

family members and acquaintances”

—Emma D. Sapong?

68

DROR LV

Municipalities spend precious resources throwing
families out of public housing and onto the streets. Public
housing authorities (PHASs) initiate drug-related evic-
tions (DREs) against unrepresented tenants in forums
where the standard of proofis so low that families are
evicted even after the underlying criminal charge is dis-
missed. Despite criminal drug policy reforms, there has
beenlittle effort to dismantle the web of devastating civil
consequences associated with drug addiction—such as
DREs. DREs disproportionately punish and destabilize
already vulnerable low-income communities of color
and cost the government millions.?

While local PHAs exercise significant discretion
in determining eviction and eligibility policies, Federal
pressure toincrease DREsbegan with the 1988 Anti-Drug
Abuse Act.3 DREs proliferated under President Clinton’s
“one-strike” policy, which incentivized the adoption of
harsh eviction and eligibility regulations.4 The volume of
DREsincreased after the 2002 Supreme Court decision,
Department of Housing and Urban Development v. Ruck-
er, under which PHAs have the discretion to evict entire
households, even when the leaseholder does not know
about or participate in the illegal activity. In Chicago,
87 percent of DREs between 2005-2012 did not involve
allegations against the leaseholder.5 Many families are
evicted because of the mistakes and misdeeds of chil-
dren—one study suggests that more than 25 percent all
DREs stem from juvenile arrests.6

Although the Depart-
ment of Housing and Ur-
ban Development (HUD)
now advocates' for “second
chances,”? most jurisdic-
tions enforce draconian
eviction and eligibility pol-
icies.8 9 Many jurisdictions
apply strict liability DREs
to Federal Section 8 vouch-
er programs. Others have
incorrectlyinterpreted Fed-
eral lawas mandating a three-year ban on public housing
eligibility once a family is evicted.10 Still others, such
as Massachusetts and Washington, DC, bar families
from emergency shelter if they are evicted from public
housing due to alleged criminal activity." Together these
policies deny the most vulnerable families the basic
necessity of a home.

Some jurisdictions, like New York City, have ad-
opted procedures for first time offenses that require
the leaseholder to permanently exclude the “offend-
ing family member.”*? These “stipulations” often force
mothers and grandmothers to choose between barring
their loved ones from the family home or being evicted
themselves. Eviction proceedings have been initiated
after “excluded” household members returned to care for
an elderly grandmother, to mourn the death of a beloved
sibling, and to visit an immobile parent.

Drugrelated evictions, meant to target “dangerous
drug predators,”*® have resulted in the eviction of tens
of thousands of innocent families for offenses as minor
as ateenager possessing marijuana.** While there is no
evidence that these draconian policies have reduced
crime in public housing,' they cost federal, state, and
local governments millions of dollars. Annually, it costs
approximately $35,000 more to keep one person home-
less than to provide subsidized housing for that same
individual. Additionally, housing stability results in
lower hospitalization and arrest rates.' Similar to mass
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incarceration for low-level drug offenses, DREs are inhumane,
ineffective, expensive, and discriminatory.

Because of the extensive discretion allowed to local PHAsS,
municipalities can stop the expensive and inhumane practice
of evicting entire families for minor non-violent drug offenses.

Under current Federal law the only offenses that mandate
eviction or limit eligibility for public housing are: 1) the manufac-
turing of methamphetamines on federal property and 2) crimes
thatresultin the accused being put on the Sex Offender Registry
forlife.” Although Federal law mandates a three year banin the
case of a prior eviction from public housing for a drug-related
offense, the ban may be overcome if the household member com-
pletes a drug rehabilitation program.

PHASs should mandate the consideration of mitigating cir-
cumstances. PHAs may take into account all relevant circum-
stances prior to eviction. Advocates and city officials can work
with local PHAs to develop policies that allow for individualized
decisions. The Legal Action Center has created model legislation
suggesting that PHAs take the following factors into consider-
ation before eviction: 1) whether the offense bears a relation-
ship to the safety and security of other residents; 2) whether
an eviction is likely to result in homelessness; 3) whether the
individual has undertaken efforts at rehabilitation; and 4) the
effect on the entire household.

PHASs should revaluate evidentiary standards. Most ju-
risdictions rely extensively on unproven allegations, sealed
courtrecords, and arrests not resulting in convictions to evict
families from public housing. Additionally, PHAs need only
prove allegations by a “preponderance of the evidence”—simply
requiring that it is more probable than not the act occurred.
Particularly in the absence of counsel, families facing eviction
should be protected against capricious state action by carefully
crafted rules with enforced evidentiary standards. Towards
these ends, in Chicago, a court held that an arrest alone does
not constitute “criminal activity” for the purposes of PHA
exclusion or eviction.

Local officials should demand transparency about rules
governing eviction and eligibility. The lack of transparency
about standards for eviction and eligibility, along with the lack
of datadocumenting enforcement, makes it impossible for those
affected by DREs to advocate on their own behalf or for policy
change. Local PHAs should make rules governing evictions and
eligibility easily available. Furthermore, PHAs should report
data pertaining to enforcement of DREs.

PHASs should offer time-limited stipulations rather than

demanding permanent exclusion as the only alternative to
eviction.

PHASs should take HUD’s advice and only evict as alast re-
sort. The current use of strict liability standards and vicarious
liability should be replaced with regulations that prioritize safe-
ty and support struggling families instead of banishing them.

The Housing Authority of New Orleans recently passed
a new admissions policy pertaining to criminal records that
includes revised look back periods and individual assessments
for people with convictions of concern, rather than automatic
denials.’®" Ideally such policies will be applied to third-party
property management companies as well.

In New Orleans, Stand with Dignity, the New Orleans
Workers’ Center for Racial Justice, and Voice of the Ex- Of-
fender are working to enact less punitive public housing policy.

In New York City, the Center for Popular Democracy is
working with public defender’s offices and grassroots tenant and
housing organizations to change laws governing drug-related
evictions.
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